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DECEMBER 2020
CONSEQUENCES OF ELECTION RESULTS
(Updated)

We have previously published an Alert entitled "Report on Election Results, Analysis, and Consequences (available
on request)," but this newsletter is updated and includes more emphasis on the consequences of the election as to
policy and legislation. President-Elect Biden will very likely try to assume a role as a "deal-maker," and he has a
history of working with Senate Majority Leader Mitch McConnell and may be more pragmatic than his more liberal
Democratic supporters. While some wonder when the controversy over the elections will end, the ending date will
likely be December 14, 2020. That is the day the Electoral College meets and declares the next President. Barring
some highly unusual court injunction, that is the due date for resolving any dispute over the election results. A
particularly interesting exit poll result from the recent elections is that only 24% of voters identify as liberal, while
38% say they are conservative, according to CNN exit polls. The remaining 38% identify as moderate. According
to CNN, the percentage of liberals in the exit polls has actually declined several points since the last Presidential
election, in contrast to what many might think. Some would assert that Mr. Biden won the election by expanding his
support among moderates.
The make-up of the U.S. House and Senate also encourages efforts towards compromise and a moderate position on
issues. In the U.S. House, Republicans stand to gain at least 11 seats, and many of the new Republican House
members are women. In the Senate, it is likely that Republicans will maintain their majority, which depends on two
Senate run-off races in Georgia on January 5, 2021. Currently, the Republicans have 50 senators, and it is highly
likely they will end up with at least 51 and probably 52.
Obviously, roadblocks to compromise include the fact that activists in both parties may try to avoid compromises that
give credit to the other party, as well as the fact that the left wing of the Democratic party opposes compromise.
Nancy Pelosi will have a difficult time controlling her Democratic caucus in the House, since a majority of the
Democratic House members losing re-election were moderates, and the Democratic majority in the House has shrunk
to the lowest margin in many years of around 10 votes out of 435.There are incentives for the Republicans in the
Senate to avoid obstruction of Mr. Biden's agenda, since the GOP must defend a minimum of 20 Senate seats in 2022.
How President-Elect Biden and the Likely Senate Republican
Majority Affect Policy-Making
President-Elect Biden not only is considered the most moderate of all the Democratic candidates for President, but
he has a history of deal-making, including deals with Senate Majority Leader Mitch McConnell, that suggests
compromise may be possible. The new Democratic senators in States that flipped, Colorado and Arizona, ran as
Centrist Democrats, who touted their desire to work across the aisle. The Senate has the power to control the entire
legislative agenda, the judicial and agency nominations, and even Cabinet confirmations. While pressure may be on
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Mr. Biden to satisfy his liberal wing of the party by appointing liberal Cabinet members, such members must gain
Senate confirmation. Recall that during the Trump Administration, the nomination of some agency heads took years
to gain confirmation in the Senate. For example, the nomination of Scott Mungo to head OSHA languished almost
two years before Mungo withdrew his nomination. There will therefore be incentives for Mr. Biden to appoint
moderate Cabinet members and agency heads in order to get the confirmation of Senate Republicans.
The Kiplinger Letter points out that Biden ran less on transformation than restoration. The circumstances suggest
that in general, the new Administration will try to return to the policies of the Obama Administration.
Best Chances for Policy Compromise
The first and most obvious area of compromise involves dealing with the pandemic. Both parties support additional
pandemic relief, including stimulus spending. Republicans want less than $1 trillion, while Democrats want more
than $2 trillion. Controversial portions of any compromise include Republican demands for some protection for
business from pandemic claims, while Democrats want more aid for state and local governments. Compromises could
likely include additional federal supplements to state unemployment that have expired, more Pay Check Protection
Program loans for firms, and expanding the employee retention tax credit.
The next best bet for a legislative compromise is infrastructure. Both parties have proposed significant infrastructure
programs during the Trump Administration, and there is room for consensus on the general approach. The main
reason for a lack of compromise on this issue in the past has been the details of the program, including the price of
the program and possibly climate-change aspects.
Although not necessarily an area of policy compromise, an area where there is likely to be less change than might be
anticipated, is healthcare. There is a case pending before the U.S. Supreme Court, California v. Texas, challenging
the legality of the Affordable Care Act (ACA) which could conceivably have had the result of invalidating the entire
law. At the oral argument in this case on November 10, 2020, however, a majority of the Justices indicated that the
law will likely stand, with little or no change. Thus, there will be no immediate need for legislation as to the ACA.
Further, Mr. Biden has resisted calls from his party's liberal wing of Medicare for All, although he does favor adding
a public option similar to Medicare. There would not be sufficient legislative support of the public option, however.
Mr. Biden could likely undo the various Trump Administration regulatory changes to the ACA. These regulatory
changes would include discontinuing waivers that allow some states to avoid certain ACA coverage requirements.
Another area of potential consensus and thus legislation include a federal paid leave program. Business has an interest
in a federal paid leave program that would pre-empt or negate state and local paid leave laws. Both Republican and
Democrat legislators have proposed federal leave programs, some on a bipartisan basis. Therefore, this would seem
to be an area in which federal legislation might be bipartisan.
A more controversial area in which legislation will definitely be proposed pertains to the federal minimum wage,
currently $7.25 per hour. The last increase to the federal minimum wage passed in 2007, and increases in the federal
minimum wage are politically popular among both Republicans and Democrats. Eight states, including Florida, have
passed laws that will eventually bring the minimum wage to $15.00. Mr. Biden wants to raise the federal minimum
wage to $15.00, but many believe that increasing costs during the pandemic is not wise. A 2019 analysis by the nonpartisan Congressional Budget Office found that increasing the minimum wage to $15.00 by 2025 would boost the
income of 17 million Americans, but would also cause 1.3 million to lose their jobs. Losses would fall heavily on
low-income workers without a high school diploma. Most commentators believe that there will not be enough
Republican support for a major increase of the minimum wage, but this writer believes that smaller changes are
possible if not likely.
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On immigration, Mr. Biden will likely seek to reverse President Trump's administrative attempts to limit immigration,
but bold changes will likely need legislation. Mr. Biden will likely be able to increase the number of employer-based
visas awarded each year and eliminate country-based caps, as well as taking in more refugees and changing the asylum
process. He will likely limit deportations to those with serious criminal convictions. He will likely continue the
legality of allowing remaining and working in the U.S. for Dreamers, immigrants who came into the country illegally
as children. The favoring of more immigration is largely supported by industries that struggle to fill positions.
President-Elect Biden Prepares Immediate Executive Orders
President Trump issued 196 Executive Orders through late October and Obama issued 295. Many of Trump's
Executive Orders attempted to limit regulation, however, rather than expand it. Mr. Biden reportedly plans to issue
numerous Executive Orders on his very first day in office, January 20, 2021. Of course, as under Presidents Obama
and Trump, the new President will face challenges in court in which parties will contend that new Executive Orders
are arbitrary and capricious, or otherwise inconsistent with statutory and Constitutional law.
One of the first Executive Orders will likely relate to federal contractor diversity training, in which President Trump
had issued an Executive Order prohibiting federal contractors from conducting training that encompasses "race or sex
stereotyping," or "race or sex scapegoating," including training related to unconscious bias "to the extent it teaches
or implies that an individual, by virtue of his or her race, sex, and/or their national origin, is racist, sexist, oppressive
or biased, whether consciously or unconsciously." Businesses largely felt that this Executive Order chilled their
diversity training, and this is one of the previous administration's policies expected to be modified very quickly.
Another Executive Order of the prior administrations expected to be undone quickly pertains to religious freedom.
Because Mr. Biden has publicly expressed support for a contraceptive mandate, he may try to limit exemptions to
houses of worship and non-profit organizations with religious submissions.
President Trump had revoked Obama Executive Order 13495, which required that a successor federal contractor must,
in certain circumstances, offer a right of first refusal of employment for employees who had been employed under
the predecessor contract. Mr. Biden will likely re-institute this Executive Order.
Another Executive Order that will be of major importance may be instituted by Mr. Biden concerns the so-called
"black listing" Executive Order. He may consider an Executive Order considered by President Obama, which would
favor giving federal contracts to labor-friendly companies that provided certain worker benefits such as a living wage,
paid sick leave, health insurance, and retirement benefits. Such an order will likely give weight to considerations of
a company's compliance record in regard to labor laws - similar to a rule change proposed by the Clinton
Administration but subsequently set aside by the Bush Administration.
The Effect of the Election on Federal Employment Agencies
Mr. Biden has stated he intends to be the most "pro-union President ever." However, the process is going to be slow
at the NLRB since Republicans currently enjoy a 3-1 majority, and the first Republican seat to expire will occur in
August 2021. The next Republican seat does not become vacant until 2022, and so the Republicans will still have
a majority at the NLRB through 2021 unless someone leaves.
Some consider the NLRB General Counsel the most powerful person at the NLRB, even more than the Board
members. There is enormous pressure among unions to remove the current NLRB General Counsel, Peter Robb, a
Trump appointee whose term does not expire until November 2021. There is a question whether Robb can be legally
fired without cause, and Biden knows he would create a political storm if he took this step.
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There is a similar situation at the Equal Employment Opportunity Commission (EEOC), as the Republicans will have
a majority of the five members until at least July 2022. Some of the issues pending before the EEOC include
conciliation of discrimination allegations, employer wellness plans, potential clarification of joint employer liability,
pay equity data collection, and delegation of litigation authority to the EEOC General Counsel.
At the Department of Labor (DOL), immediate steps will be undertaken to undo policies of the previous
administration, and the new DOL will particularly focus on industries that out-source employment to contractors or
franchisees. This emphasis will include broader interpretations of joint employment liability for affiliated businesses
and the legal definition of "employee" in terms of misclassification of independent contractors.
Some of the quicker changes are likely to occur at OSHA. As an example, the Obama Administration promoted a
policy of public embarrassment of employers charged with violations, which the Trump Administration discontinued.
The new administration will return to the public humiliation concept and increase inspections and fines. OSHA will
also likely enact an emergency temporary standard for the Coronavirus. There is an immediate opportunity to name
a new member to the three-person OSHA Review Commission, which should quickly give the Democrats a 2-1
majority on this panel which is responsible for adjudicating appeals of OSHA citations and penalties. There is likely
to be broader use of the general duty clause which applies to hazards not the subject of particular standards.
Be sure to visit our website at http://www.wimlaw.com often for the latest legal updates, Alerts, and Firm
biographical information!
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