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RELAXED CDC GUIDANCE REQUIRESEMPLOYERSTO SET THE RULES

In May, the Centers for Disease Control (CDC) issued new guidance that fully vaccinated people "can resume
activities without wearing any mask or standing six feet apart, except where required by federa, state, local or
territorial laws, rules and regulations, including local business and workplace guidance.” The CDC requirements
define those who have been "fully-vaccinated" as meaning two weeks have passed since they received a
single-shot vaccine or the second dose of a two-shot vaccine. The immediate questions are whether the
employers that want to loosen their mask requirements can have different rules for vaccinated or non-vaccinated
employees, and whether such employers should be tracking vaccination status and requiring proof. Then, on June
10, 2021, OSHA issued an Emergency Temporary Standard for (ETS) Healthcare and updated guidance for
general industry.

The ETS, codified at 29 U.S.C. 81910.502, establishes new requirements for settings where employees provide
healthcare or health care support services, including skilled nursing homes and home healthcare, with some
exemptions for healthcare providers who screen out patients who may have COVID-19. The new standard
references and applies to in-house medical offices, such as clinics in poultry plants or other industrial medicine
settings, staffed by licensed health care providers. See 1910.502.8(3)(1). It will require non-exempt facilities to
conduct ahazard assessment and have awritten plan to mitigate virus spread. Healthcare employers must provide
some employees with N95 respirators or other personal protective equipment. In addition, covered employers
must ensure 6 feet of distance between workers. In situations where thisis not possible, employers should erect
barriers between employees where feasible.

TheETS aso requires covered employersto provide workerswith paid time off to get vaccinated and to recover
from any side effects. Covered employeeswho have coronavirus or who may be contagious must work remotely
or otherwise be separated from other workersif possible or be given paid time off up to $1400 per week. For most
businesses with fewer than 500 employees, tax credits in the American Rescue Plan may be reimbursed through
these provisions.

The ETS exempts fully vaccinated workers from masking, distancing and barrier requirements when in
well-defined areas where there is no reasonable expectation that any person will be present with suspected or
confirmed coronavirus.
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The ETS is effective immediately upon publication in the Federal Register. Employers must comply with most
provisions within 14 days and with the remaining provisions within 30 days. OSHA will use its enforcement
discretion to avoid citing employers who miss a compliance deadline but are making a good faith effort to comply
withthe ETS. OSHA will continue to monitor trends in coronavirus transmission.

On June 10, 2021, OSHA aso issued updated guidance to general industry on COVID-19 prevention for
unvaccinated and at-risk employees, which provides in pertinent part:

Unless otherwise required by federal, state, local, tribal, or territorial laws, rules, and regulations,
most employers no longer need to take steps to protect their fully vaccinated workers who are not
otherwise at-risk from COVID-19 exposure. This guidance focuses only on protecting unvaccinated
or otherwise at-risk workersin their workplaces (or well-defined portions of workplaces).

Two things are important about this guidance: (1) it supersedes prior guidance; and (2) it does not impose any
new legal obligation on employers.

Some people who are fully vaccinated are till at-risk due to immunocompromising conditions. Such "at-risk"
workers are defined in the guidance as those with underlying medical conditions that may compromise the
effectiveness of the vaccination. Employers are required to take steps to protect such individuals, and also
workers with disabilities who, for one reason or another, cannot take the vaccine or use face coverings. Such
individuals should discuss the need for additional protections with their healthcare providers.

People are considered fully vaccinated for COVID-19 two weeks or more after they have completed their final
dose of a COVID-19 vaccine authorized by the U.S. Food and Drug Administration in the United States. In
determining vaccination status, the ETS and Guidance both appear to rely primarily on the honor system,
requiring proof of inoculation from each worker, or requiring some type of policy to be signed saying the worker
acknowledges they have to wear amask if unvaccinated. Surveys indicate that about 60% of employers intend
to require proof of vaccination in some form. The proof can be as short and smple as a vaccination card, which
need not be retained by the employer in order to avoid receiving unnecessary medical or personal information.
While requesting proof of vaccination is not amedical inquiry, the information that the employee provides about
vaccination status, including a copy of their vaccination card, is considered medical information and must be
maintained confidentially. Walmart has announced it is dropping its mask requirement for fully vaccinated staff
and it is not requiring proof of vaccination. Amazon stated it will no longer require vaccinated workersto wear
amask as long as those employees upload their inoculation data to the company's portal. For those employers
that vaccinate on-site, company records will likely already have proof as to who has been vaccinated, but such
information is a medical record that must be kept confidential. It is lawful to ask employees if they have been
fully vaccinated but further medical information should not be sought. It isbest to ask employeesto provide proof
that includes only their name, the date of vaccination, and their provider's name, if necessary.

Some employers have considered "segregating” workers as between those vaccinated and non-vaccinated, but
as a practical matter this may be difficult to do and may create an employee relations issue. The simplest and
most practical thing to do is smply to allow vaccinated employees to not wear their mask and to eliminate
temperature checks or related questions as to symptoms in the case of vaccinated persons entering the facility.
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Employers must still consider the issue of accommodation requests from employees who are unable to receive
avaccine due to a medical condition or sincerely held religious beliefs. However, so long as the company has
published policies on how to seek such accommodations, this limitation should not deter the company from
making decisions as to masks and screening.

STATUS OF VACCINE INCENTIVES TO WORKERS

The U.S. Equal Employment Opportunity Commission (EEOC) issued updated guidance in late May indicating
that employers can offer bonuses and other incentives to encourage employees to get the COVID-19 vaccine.
However, if employers ask disability-related screening questions as part of the pre-vaccination process, employers
must keep such worker vaccination information confidential. A recent survey of more than 1,000 workers
indicates that 60% would get the vaccine if their employers offered a monetary incentive of $100 to do so. The
report suggests that employers have offered incentives including either paid time off or bonus payments ranging
from $75 to $500. If the employer offers an incentive to employees for the vaccination, the EEOC guidance
suggeststhat it not be so substantial asto be coercive. That is, if theincentivesare too substantial, then answering
the medical screening questions might not be considered voluntary. Unfortunately, the EEOC did not provide
examples of bright-line tests for what might be considered coercive. There is less need for the questions,
however, if the employer merely requests confirmation that the employee received a vaccination from an outside
provider.

GOOD EXPLANATION OF HOW EMPLOYERS DO OR DO NOT
DISCRIMINATE AMONG SIMILARLY SITUATED EMPLOYEES

The most common type of discrimination case is based on what the law calls "disparate treatment,” which is often
defined as treating employees of different races and sexes differently who are similarly situated in all material
respects. Asaresult, disparate treatment cases often turn on the issue of whether persons of different races or
sexes are actually similarly situated. A recent ruling for one employer in the Eleventh Circuit Court of Appeals
does a good job of describing what these terms mean. Stimson v. Stryker Sales Corp., No. 19-14997 (Nov. 30,
2020). The case involves two employees disciplined in a different manner for the same "no lie, no cheat, no steal

policy."

While the court found that the two employees being compared, one younger than 40 years old and one older, were
smilarly situated in some respects because they were being disciplined under the same policy, the court
nevertheless found that their misconduct differed in certain material respects. First, the basis of the misconduct
that began the investigations differed - one was accused of sexually harassing a nurse while the other was accused
of physically bullying a co-worker and joking about his sexuality. Additionally, the older employee who was
discharged had evidence leading HR to conclude that he had been dishonest during its investigation, while there
was no such evidence asto the younger employee. Third, the evidence supported the conclusion that the employer
believed that one employee had not been intentionally dishonest, while the other had been intentionally dishonest.

Next, the court recognized that the two employees were supervised by two different individuals, and that while
HR investigated both cases, it was the different supervisors that maintained the responsibility of making the final
decision to terminate each employee. Lastly, the two individuals did not share a substantially similar employment
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disciplinary history. One had several years of seniority, while one was newer to the company. They had different
job titles and duties. One employee had never been reported for misconduct previoudly, while the other was
reported for harassment severa yearsearlier. Thus, the court concluded that the two employeeswere not similarly
Stuated in al material respects, and the older one could have been properly terminated while the other received
lesser discipline.

Editor's Note - Whether the employer treats people equally comes up in aimost every disparate treatment case.
When a plaintiff contends that persons of different races, sexes or ages have been treated differently, the above
case looks at some of the criteria a court can use in determining whether the compared employees are truly
"samilarly situated in all material respects.”

EEO-1 REPORT INCLUDING DIVERSITY NOW DUE IN AUGUST

The Equal Employment Opportunity Commission (EEOC) has pushed back the deadlinefor the EEO-1 Report.
Thisisthe annual survey that employers with more than 100 workers, and federal contractors with more than
50 workers, are required to submit annually. The race, sex, ethnicity, and job datais now due by August 23,
2021. The previous deadline was July 19.

Be sureto visit our website at http://www.wimlaw.com often for the latest legal updates, Alerts, and Firm
biographical information!
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